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Contracts

 Formation
— offer & acceptance
— capacity
— consideration
 Performance
— Condition
— Discharge
— Breach
« Remedies
— Termination
— Damages
— Injunctive Relief v. enjoin



Terms

Words — phrase — clause — sentence— subparagraph-—
paragraph— section — article —chapter cf. “provisions”

Life of a Contract: execution/entry/signing
(formation)— effective date — performance —

cancellation (rescission)/termination — expiration
Termination = termination + expiration + cancellation
Termination = termination for cause + termination at
will

cancellation (rescission) vs. other terminations —
return to pre—signing?

expiration vs. other terminations



Contracts — Formation 1

o Offer & acceptance: mirror rule cf.
AN&A&E" “1=0 8t E 25 832 OF
= U3 e.qg. “purchase order”, “pro
forma invoice”, “offer sheet”; e.q.
signing one’s own copy, okay”?

 Consideration: “no gift contract” cf.
promissory estoppel
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Contracts — Formation 2

 Capacity of Offeror and Offeree

— Express authority e.g. anyone can go to the
signing ceremony!!!

— Implied authority e.g. buying a chair for the
company

— Apparent authority — EA, IAJ} SIHE 2 & 0]
U= ez 22 =% AUS. reasonable
for 3 party to rely upon? - EA, A= &Y
=JtsotE =2 AAN 2l Alol OF af.

— e.g. sales manager signing technology

transfer agreement =2 no apparent authority
- ask for replacement



Contracts — Performance 1

« (Conditions: If not fulfilled, CANCELLATION

— Condition Precedent to EFFECTIVE DATE: e.g. “c.p. to
EFFECTIVE DATE is delivery to me”; £ = == HH =&

— Condition Subsequent to EFFECTIVE DATE: e.g. “The effect
of this Kn is subject to a condition subsequent that G approves it.”
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condition subsequentE & A.

— Condition Precedent/subse uent to PERFORMANCE . &Aoot
Condition= OrL| 1) A2 M=A F&. e.8g., “c.p. to
purchaser’s obligations is dellvery of financial statements
“in a share purchase agreement.



Contracts — Performance 2

« Discharge: (1) CANCELLATION if occurring before

PERFORMANCE. (2) TERMINATION (and partial
cancellation) if occurring during PERFORMANCE.>

St HeEXStOoz HAIIS. e.g. Suspensiont CHIF

90g = OtE|™AH cancellation

— “Impossibility”, “Impracticability”, “Frustration”:
force majeure Sl0|& discharge 22 U= & &
= 2FM.A2stC =2 = &40 & = US.

— Force majeure?| LHE? No general rule: Need to

state each of FM conditions. Except Al &l ==

(force majeure2 J|12 2/0|) 2 act of Government
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Contracts — Performance 3

 Breach: |f condition fulfilled and
discharge did not occur, Kn MUST be
performed. |f not, BREACH.

— Concepts limiting breach: (1) time to cure
(contractual) (2) divisible contract (3) de
minimus or material breach (H 2t A 0] & Al
HO|E MRIIest ARED A2 A XA

4 /M O " /M (o TR I N T

“Time is of essence.”



Contracts — Remedies 1

 Contract breached =2 Remedies

— Termination: Who terminated correctly? (“A
wrongful termination is a breach of contract.)

— Damages:
» Liquidated damages — difference from “penalty” — actual
damages not easily ascertainable; reasonable relationship
to actual damages

 Consequential damages — contemplated at the time of
formation of the contract — Hadley v. Baxendale

« Special damages (= “specifiable damages” such as
medical bills, loss of contract(=value of contract), etc.)
VS. general damages — most contract damages are

special damages






Contracts — Remedies 2

* |njunctive relief —

— Difference b/w law & equity = preference for
damages vs. negative injunction vs. affirmative
relief (e.g. applied to contracts = specific
performance) [ZME BT 22 =AN]

— Additional proof for injunction: inadequacy of
$ damages

— Why go for injunction? Contempt of court.

— waliver of injunctive relief — usually requested and
obtained by the big Licensees to the Licensor

— Waiver of defense to injunctive relief — usually

requested and obtained by the big Licensors to
the Licensee



Third Party Issues

Intended beneficiary: A—BAHI 2FF BHH| CH
of CII s M &= A=I1? CLf eI X
A

Assignment: dEtXR O Z EX|0tO £ okay.
“=c| st B3k (detrimental change)” JF Q|
OH Z9 €.

Delegation: &ch QALAIS] 2R = &Y
Novation
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